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Temporary Regulatory Takings

A recent U.S. Supreme Court case represents a landslide in
the erosion of property and development rights.

hen government regufation of private
property becomed effectively indistin-
prishable from the permanent seizure of
that praperty, the law requires thar fusy
compensation be paid 1o the owner, This
right to compensation for regulatory takings has also been
extended to femiporary takings since at least 1 987, Howerver,
wats A |11'|'. 2002 decision i Tichoe-Sierra Presmration Crun

cif v Taboe Regional Planning Agency, the UL5, Sapreme
oot |1:.' af-3 miangin rejected dn op

prortunity to establish a sound principle
Lpan which future determination: of
temporary repulatory taking might be
more easily decided. As a result, the court
abso failed to protect more firmly prop-
erty cwners' rights to comipensation in
the face of lengthy prohibitions on all
use of an owner's land. This ground-
breaking ruling has sigmificant real-
workd implications for developers, farm-
ers, real estate agerits, and others imohed
in private properiv development.

The Tahae-5ierne case arose froms
whai ended up being a 32-month mora-
porium prohibiting construction in the
Lake Tahoe Basin while the local plan-
ning agensy completed a comprehen-
sive pegional development plan. The
length of the moratorium far exceeded
deadlines inposed by law for complet-
ing the planning. In 8 mowe that appears o reverse recent
trends, the !"vu.rn':'ml- Caniard decided 17 Tirhoe-Seerin that the
roTatorim was not 4 regulatory taking.

In arriving at the Tihoe-Sierra decision, the court re
jected three possible approaches by which a regulatory tak-
ing might be determined: that all temporary deprivations
af ecomomically viahde wse of privare properiy constitate
compensable tukings: that all such temporary deprivations
beyand a certain length of time are compensable takings:
and that all such temporary deprivations are compensable
takings, with the exception of normal delays n oblaning
building permits; zoning varances, and other fraditional
requsrernents, All three options repressnted relamvely clear
dehnitions of 8 lemporary taking.

In his Ijl!.-‘\.EI.'IIIIIF, Gk, Chief Justice Wilkllam H.

Rehmguist advocated the third approach and argued that

Mlarch 2003

blanket moratoria to facilitate comprehensive plannmg are
nil traditional limitations on property rights; typecal delays
incident o obtaiming permits and zoning varances would
constibute traditional limitations i fis view, 1r|':1_-|'.n;:|uir\.1'-: al
ternatng theory would ke provided sufficsent securnity to
landowners while Tlc'rrnl.|1'ing EveTnment agenoes i exer-
cise their traditional regulatory powers. The mapority, how-
ever, steadfastly refused toapply any sach fixed principie for
determining when compersation was due ag o result of 1em-
porary deprivations of use, The court, instesd, prefermed to
rely on the 1978 case Peor Central Troespartarion 1. New
York City, in which the court was content to rely on esseni-
tally ad b, Bictual fnguiries™ in order " allow careful ex-
amination and weighing of all the relevant circumstances.”

Such a flexmble approach s unsatishing when theré is an
adrernainee that could yvield more consistent and predictable
results, After all, the very essence of private property lies in
the security of tenure and private contral, Bat this security
of tenure is compromised by an approach that relses heay
ily on the subjective and inherently unpredictable discre-
tiom of a judge, In fact, the most significant aspect of the case
i precisely it seerning reversal of what otherwise has been
a trend soward clarifring the acceptable limnits of regulation,

Acoonding to tradition, a taking occurs f regulation ad-
vances no legitimate state interest, denies the property osmer
all ecomomically viakle use of the land, or forces 2 small
group of people to bear burdens that, in all fairmess, showdd
be borme by the public as a whole. In the 1987 case First Eng-
lish Evargelival Lutheron Cherch of Gieraale v, Cowrnty of Los
Argeles, the Supreme Court recognized that ™“temporarny”
taboings which . . . demy o landosener all use of his property,
are not different in kind from permanent takangs, for which
the Constinatson clearly requires compensation.” Similarly,
im June 2001, the Supreme Court held in Pelirzzoto v. Riode
Fafand that governments could not burden property by
“repetitive or unfair land-use procedures in onder 0 dvesd
a final deciston” and, thus, prevent or substantially delay
developrent perrnits. Monetheless, the Tinhoe-5ierm deci-
1001 rlr:rml!!r:d a three vEar prv::-hib'itn:_:-n o stand without
compensation. The court’s fiilure to embrace a refiable prin-
ciphe regarding moratona during lengthy planning process-
s renders property rights bess secure than they were before
the TaheeSierra dectsion. The force of both the Firsr Eng-
lish and the Palezzedo rulings is now in question.

Oine subtle bt rl:_'u;rnn.ﬁh.' disrupt:—w element of the
Tichve-Sieres Gecision |be i its potential implications bor en-




vironmental or ather regulations that provent
all activities on a disanct portion of a tract. In
Prlipzzois, the Supreme Coart ackyonw .|,'|_1:_=|-_-;j
theat ks rulings in caricr cases had hebd that a
ivaduatiom of land coused by TEEL Hation ahonuld
e roeasured against the value of the entire trct
10 determmine 1f the rl'i'll|.!I!|'|r‘: wils @ tikking bt
adided thar it had “at times expressed discom
furt with the logec of thas rale.” That staterment
caitased many observers 1o believe that the
Suprerne Court maght decide in the near future
that a regulation depriving an cwner of a dis-
tinct segment of properiy constitutes a taking
of that wement. The Tihoe-Sierma decision
makes it unlikely that the court will issee such
f |'||||'||_'_ regarding i parial ak Tl least i the
near terem. In Tihoe-Sierra, the court held tha
“la e mderest in P wperty i defimed I'q.' thie metes
and bounds thit describe itg geographic di
meenshoqs andd the ferm ol ¥OUrs that describes
the temriporal aspect of the owner's interest, Both
dimensions mast be considered if the inferest is
iy b wieswed in its entivety” In ather worde, 2
partial deprivation of fime is considered simi-

I
Brioa ;'.|:I|.|| geprovalon of space | b cort

held that ™|t [he starting point for the court’s

analvaizs shiould have been 1w adk whether thare
wasa total taking of the entire parcel [ |71 there
is ot & permanent aking of the entire tmact, the
court will apply the fiexable Perr Central bal-

ancing test, leaving the owner's dights insecure

Farthermiore, the Tahoe-Seerm decision saggists
thist thie court does fed recognete o call for com
pensation for losses due to a taking of time of
of & distinet space, unless the regulation amoumis
to o taking of the owmser's entine interest. But &
cotld be argued that the fact that the property
owseT may regain the use of his or her proper
by after a bengthy morstorium showld not pre-
vent the cowrts from recognizing that property
rights have been taken, v the miherently B-
nite duration of ownership

While the Tiehoe-Sirrra case 15 cortaindy not
aviciory for private property and development
rights, it has somie positive langaage for own-
ers and developers. Movwithstanding that the
court has chosen o upply & iexable balancing
test racher than & more determimate legal stan
clard, it has stated that “extraordinary delay™
may creaté an uncopstitutional taking, de
pending on the specific crournstances. Addi

iomally, the OpInion hinted that its analveis

conalil |'||' |i|'.'i'.|_'|.| iy -\.,'-\,,'-l":'|'l||_"_";-_'|'::.|'. [ |||_I_|;|||||:r_
and not apply to-debays in granting an indi-
vidiual buelding permit There is a "reciprod
iy of advantage” for all property owners in
comprehensive planning in which “each of us

is burdened somewhat by such restriction

[buat] we, in turn, benefit greatdy feom the re
stricEiodns that are placed on others” the coun
stated. Long delays in processing an imdivid
val perimitl application At betier within the
principle discussed in the Pern Cearrnnd case,
that a taking occurs when the sovernment
forces “some people akone o bear public bur-
dens which, in all fairness and justice, showld
be borne by the public a3 & whole” The court

r=Jaermi that “the interest in pro

e in i
tecting the decisional process & even sironger
when an agency B developing a regronal plan
than when i is considening @ permit for o sn-
#le parcel,

This language provides some broad princ-

ples that a creative attorney can use o Argue 1m
a specific case that a temporary deprivation of
the use of private properiy has effecied a wk

11z, Tt |:||:|:'I:. if the defavisin PrOCeing an

individual permit application [ |
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